
1. The protected period is inviolable. The dismissal of an employee is invalid before the term fixed 
by the Italian national collective labour agreements (CCNL) 

The Court of Cassation has clarified the nature of the protected period retracting a previous ruling 
which allowed the dismissal of an employee before the end of the protected period provided that 
the absences of the employee would negatively affect the company operations. 
The previous ruling – Cassation court, 4th of September 2014 n°. 18678 – was highlighted by the 
press and created some confusion regarding the protection of the employee’s sick leave. 
Cassation Court, united chambers, 22nd May 2018, n°. 12568 
The dismissal of an employee communicated before the end of the protected period is considered 
null 
With ruling n° 12568 of 22nd May 2018, the united chambers of the Court of Cassation resolved a 
conflict of judgments regarding the consequences of an employee’s dismissal communicated before 
the end of the protected period established by the collective bargaining agreements. 
According to the united chambers, the dismissal communicated before the end of the protected 
period (due to excessive sick leave) or in case of wrong calculation of the total length of the 
protected period by the employer, not only is ineffective until the actual end of the protection 
period but is deemed invalid for breach of the norm of article 2110, paragraph 2 of the Civil Code, 
protecting the prior right to health of the employee. 
In this case a “full” reinstatement measure is carried out like in all cases of wrongful dismissal (the 
case law protection for small enterprises) unless it is governed by the so-called “Fornero Law” This 
law sanctions the breach of article 2110, paragraph 2 of the Civil Code by applying a mitigated 
reinstatement measure even though the employer has still the option to carry out the dismissal as 
soon as the number of absences allowed is exceeded. 
 
Court of Cassation, labour law section, 11th June 2018, n° 15095 
The number of sick leave’s absences for the calculation of the protected period is binding but not 
mandatory 
According to ruling n° 15095 of 11th June 2018 of the Court of Cassation, labour law section, 
dismissal for exceeding the protected period is unlawful if in the letter of dismissal, the employer 
wrongly states the date of the end of protected period by putting an earlier date.  
Indeed, according to the Court of Cassation, unless explicitly required by the employee, the 
employer has no obligation to state in the letter of dismissal the number of sick leave’s days which 
have contributed to exceed the protected period. However, if the employer chooses to do so he is 
bound to the number stated in the letter and will not be able to deduct further sick leave absences 
to demonstrate the legitimacy of the dismissal. 


