
The European Court of Justice rules on Uber 
 
The intermediary service that connects non-professional drivers with people who wish to make urban 
journeys provided by Uber is considered a transport service and will therefore be regulated accordingly 
by the Member States. 
That was the decision of the Court of Justice, with ruling of 20th December 2017 in the case C-434/15, 
Asociación Profesional Elite Taxi Vs. Uber Systems SpainSL.  
The case was brought to the attention of the European Court of Justice by a taxi drivers association of 
Barcelona that asked the Court of Barcelona to suspend the services provided by Uber.  
According to the plaintiff, Uber services are deceptive ad constitute unfair competition as nor Uber nor 
its drivers have the necessary licenses and permits required by the regulation on taxi services of the 
urban area of Barcelona. 
In particular, this breach of public law (providing a service without the required administrative licenses 
and permits) had given Uber a competitive advantage as its drivers did not have to cover all the costs 
that are essential to provide a taxi service lawfully and were therefore able to offer much lower prices 
compared to the ones applied by the public service1  
In order to verify whether the activities carried out by Uber were unfair and detrimental according to 
the rules on competition, the Court of Barcelona wanted to (i) establish whether Uber’s services needed 
prior administrative permits in order to be provided; (ii) determine if such services are to be regarded 
as transport services, information society’s services or a combination of both. 
If the services provided by Uber had been considered in line with directive 2006/123/CE (the so-called 
directive Bolkestein) concerning internal market services, they would not have considered unfair.  
The Court of Barcelona has then referred the matter to the European Court of Justice that accepted the 
advice of the Advocate General and stated that the intermediary service provided by Uber whose 
purpose is to connect, by means of a smartphone application and for remuneration, non-professional 
drivers using their own vehicle with persons who wish to make urban journeys, must be regarded as 
being inherently linked to a transport service and, accordingly, must be classified as “a service in the 
field of transport” within the meaning of article 58, paragraph 58, TFEU.  
Such service, as declared by the European Court of Justice should be excluded from the scope of article 
56 TFEU, of directive Bolkestein (2006/123/CE) and from the directive on electronic commerce 
(2000/31/EC), and Member States should regulate the conditions on which such services are provided 
in accordance with the general norms of TFEU.  
This judgement was based on the principle that the service provided by Uber is not only an intermediary 
service connecting, by means of a smartphone application, non-professional drivers using their own 
vehicle with persons who wish to make a journey within the urban area. It is also an overall service 
whose main component is a transport service and, accordingly, must be classified not as “an information 
society service” but as “a service in the field of transport”. The opinion of the Court of Justice is similar 
to a ruling by the Italian Council of State concerning a similar case2. The case started with a refusal to 
grant an administration permit to a leading tourist transportation company. The reason for the refusal 

                                                             
1 For the so-called “Uber Pop” case see also the ruling of the Court of Milan, in particular, ordinance of 09/07/2015 - President. 
Tavassi. In the first ordinance it was ruled that that breach of public law represents unfair competition in accordance with article 
2598, n° 3 of the Civil Code if it constitutes direct cause of reduction of business of a competitor i.e. when it creates a competitive 
advantage which would not have occurred if the norm had been complied with (the absence of license’s costs and other administration 
obligations allowed Ubers’ drivers to charge much lower prices compared to the competitive taxi service). 
2 Council of State, section, VI, 31/05/2017, n° 2626.  
 



was that the service provided by the tourist transportation company “overlapped” or “interfered with 
“scheduled” public transportation services3. 
According to the appellant  
- services that do not have the authorization to provide primary transportation services for the public 
but are aimed at valuing touristic, historic and landscape attractions of the places they connect should 
be regarded as mere business activities4.  
- as such, these services should be based on key concepts such as freedom to provide services, 
liberalisation, competitiveness and competition which are also fundamental concepts of the Community 
law;  
- any regulations (at regional or local level) that hinder liberalisation should give way to the principles of 
Community law and from the public legislation embracing such principles; 
- for the reasons stated above any prohibition of “overlapping” or interfering” should not be inflicted on 
such services as the tourist transportation sector benefits from the fundamental freedoms of the TFEU 
(freedom to provide services, competitiveness, competition in equal opportunities, free access to the 
market, free circulation of services). To support this, and not differently from the Uber case, the 
appellant has referred to:  
(i) article 6 of the legislative decree n° 59/2010 (“Application of directive /123/EC concerning internal 
market services”) which not only outlines all activities regarded as transportation services (excluded by 
liberalisation),but it also lists all those services that are aimed at fulfilling the basic needs of citizens to 
move from one place to another and which differ from all other services with different goals. 
(ii) article n°13 of Regulation EC n° 1370/2007, which clarifies that the transportation public services 
cannot be merged with tourist transportation services.  
This stance did not convince the VI Section of the Council of State which (similarly to the judgement of 
the European Court of Justice on the Uber case) ruled that the European and national legislation to be 
applied to the services in question was the transport legislation. 
According to the Council of State a crucial factor to determine that was the fact, in the course of the 
proceedings, the services in question were always referred to as transportation services (of touristic 
nature). This was considered in line with the practice of undertaking of the parent company which is 
regarded as a “company of the touristic transportation field”).  
As transportation services they find their legal reference at European Union level in article 58 TFEU which 
states that “Free circulation of services, in the field of transportation, is regulated by the provisions 
related to transport” 
The Council of State has highlighted that such provisions provide for a limited liberalisation, subject to 
regulations and do not include a total liberalisation, which differs from what the appellant argues.  
                                                             
3  At national level, “scheduled services” are intended as transportation services that are considered essential to fulfil 
the needs of a specific community. According to the applicable legislation (legislative decree n° 422/1997) regional 
governments in partnership with local authorities are appointed to provide such services and to “schedule” their 
quantity and quality.  
“Scheduled services” could also be classified as “minimum services” which are aimed at satisfying the basic 
transportation needs of the public and are provided by the regional government (article 16, paragraph 1, legislative 
decree. n° 422/1997). All those services are appointed to external companies by means of tender or are managed directly 
by in-house companies.  
“Authorized services” are local public transport services which are provided on an ongoing basis or periodically with 
fixed timetables, frequencies and costs but are not exclusive and do not receive public funds. Authorized services are 
regulated by many regional laws (like in the case put forward to the Council of State) which provide that such services 
cannot overlap or interfere with the “scheduled” services.  
 
4 The administrative court of Sicily, Palermo, ruled on that with ruling n° 451 of. 28/02/2012 as well as the Italian 
competitionand market authority with provisions n° 19627 of 30/03/2009, SP 109, Trambus/Autobus di Linea GT, in 
Boll. n° 10/2009, and n° 19362 of 23/12/2008, SP 107, A2A, in Boll. n° 49/2008.; 



According to the Council of State, the following would be consistent with this system:  
- directive Bolkestein which, explicitly excludes from its scope “services of general economic interest in 
the sector of transports” which, according to the Council of State include all transportation services (also 
the tourist transportations services). 
- the national legislation as article 6, paragraph 1 of legislative decree n° 59 of 2010, (which implemented 
the above-mentioned directive) excludes all transportation services (including tourist transportation 
services) from liberalisation. 
The Council of State has also stated that all transportation services (including tourist transportation 
services) should be regarded as “services of general economic interest” and are not therefore subject to 
the competition regime as stated by article 106, paragraph 2 TFEU5 which allows to regulate limitations 
and prohibitions such as those related to “overlapping” or “interfering”). 
It should be noted, though, that the Italian competition and market authority expressed a different 
opinion concerning both the nature of the services of tourist transportation as liberalised service and 
the legitimacy of regulations (regional and local) that hinder liberalisation of this sector6. 
In particular, according to the Italian competition and market authority:  
- a national provision that requires an authorization in order to provide a touristic-commercial 
transportation service is a restriction on the freedom of establishment in accordance with article 49 
TFEU as it tends to limit the number of the suppliers of such services7;  
- the local administrations should therefore apply similar provisions and must interpret them 
restrictively in accordance with the principle of proportionality and strict need of limitation;  
- in applying a legislative provision which, in prohibiting “overlapping” and “interference” with 
“scheduled” transportation services” provide for exemptions from the fundamental freedoms stated by 
the TFEU, as it affects the private economic initiative of a company, local administrations should apply a 
restrictive interpretation in light of the Community law approach which is very strict concerning the 
legitimacy of any limitation on market competition;  
- in other words, the rejection of the applicant request should be the extrema ratio to be applied only 
when the service could be not authorized even if modified and it should always be justified by 
demonstrating that the public service would be seriously affected. 
- however, if the concepts of “overlapping” and “interference” could not be interpreted and applied 
restrictively, based on a stricter evaluation in accordance with the Community law principles, those 

                                                             
5 According to which “Undertakings entrusted with the operation of services of general economic interest or having the 
character of a revenue-producing monopoly shall be subject to the rules contained in the Treaties, in particular to the 
rules on competition, in so far as the application of such rules does not obstruct the performance, in law or in fact, of the 
particular tasks assigned to them. The development of trade must not be affected to such an extent as would be contrary 
to the interests of the Union”.  
 
6 See the following provisions by the Italian Competition and Market Authority: AS1138 – Council of Venice. 
Authorization for touristic transport by inland waterway of 11/02/2014; AS1289 - Council of Venice. Refusal of 
authorization of commercial service of scheduled transport within the lagoon and AS1295 – Commercial transport 
service between the marine terminal of Venice and Marco Polo airport, of 11/02/2016; AS1435 – Commercial transport 
service Venice –Marco Polo airport, AS1436 - Commercial transport service Spinea – Venice, AS 1437 – Commercial 
transport service Quarto d’Altino – Venice, AS1438 - Commercial transport service Jesolo Lido – Venice – Jesolo Lido, 
all of  25/07/2017; AS1460 – Connecting service Ro-Port Mos Fusina –Port of Venice  Venezia – Tessera 
International Airport of Venice of 14/12/2017. 
7

 The Italian competition and market authority makes reference to the following: Court of Justice, 22/12/2010, case C-
338/09, Yellow Cab, § 45 and above mentioned case law. Similarly see Administrative court of Veneto, Section I, 
21/08/2015, n° 932, confirmed by the Council of State, section VI, 26/05/2017, n°2491.  



concepts should be considered directly in contrast with the provisions protecting competition, 
particularly articles 49, 106 and 107 TFEU, and not applicable by the administration8. 

                                                             
8 See the following provisions of the Italian competition and market authority: AS1214 - Regione Liguria. Notice for the 
identification of the economic operators per local public transport of 24/06/2015; AS1199 – Provisions for road haulage 
of 15/04/2015; AS1295 – Commercial transport service between the marine terminal of Venice and Marco Polo airport 
of /05/2016 


