
Employees surveillance: the Court of Cassation clarifies when employees surveillance by detective 
agencies is legitimate 
 
Another ruling of the Court of Cassation is added to the “hot” topic of remote monitoring of 
employees. It clearly defines the circumstances in which the use of detective agencies is legitimate.  
When is the use of detective agencies to monitor employees legitimate?  
This issue was addressed in our newsletter n° 2 of May 2018 where we reported a wrongful ruling 
by the Supreme Court of Cassation, labour law section (ruling n° 8373 of 04.04.2018) which upheld 
the legitimacy of the use of private investigators, and the relevant report to be used during the 
proceeding, when aimed at ascertaining unlawful acts by the employee and not his ability/modes 
to fulfil the requirements of his position. 
In accordance with this approach of the case law, the labour law attorneys of MDA advised their 
clients to use security surveillance companies to verify if their suspects regarding possible breaches 
not connected to usual working activities were grounded. The investigations were used during the 
proceedings and the counterpart objections and oppositions were favourably overcome on the basis 
that the surveillance company was not appointed to monitor any working activity or to verify its 
correct execution. 
For this reason, it was also possible to argue that the fact that the employee did not perform his 
duties during his working hours, and went to cafés with his friends or home or to the supermarket 
or even slept in the workplace instead, was a fraud against the company’s assets if the employer 
were to pay his salary.  
A more recent ordinance by the Supreme Court (Court of Cassation, labour law section 11.06.2018, 
n° 15094) has stricter approach. When the object of the investigations is the failure of fulfilling the 
working contract obligation, if not aimed at ascertaining a different unlawful activity of the 
employee, it should be considered null and cannot legitimate the use of a detective agency.  
Indeed, according to the Court of Cassation, it is true that articles 2 and 3 of law n°300 of 1970 
(limiting the scope of activity of the subjects appointed by the employer to protect his interests 
and the company’s assets (art. 2) and to monitor working performance (art. 3)) do not prevent the 
employer to appoint other parties (like a detective agency) different than private security guards 
in order to protect the company’s assets or to monitor that the employee fulfils his work 
obligations and therefore to verify specific violations in accordance with articles 2086 and 2104 of 
the Civil Code. However, this does not rule out that surveillance carried out by private security 
guards or detective agencies could not be aimed at verifying the fulfilment nor any infringement 
of contractual obligations by the employee as they both refer to the working activity, which is 
not the focus of the surveillance, but should be limited to unlawful acts of the employee not 
connected to the exclusive failure of fulfilling the contractual obligation. 


