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This article is aimed at outlining the most recent trends in the case law of the administrative 
court of Veneto region (TAR) regarding the polluter pays’ principle and specifically the role 
of the innocent landowner who fulfils voluntarily the environmental obligations imposed 
by the public administration under reserve i.e. explicitly declaring that there are no 
liabilities on his part for any contamination and expressively disputing (even by means of 
an effective judicial remedy before an administrative court) the legitimacy of any obligations 
to adopt measures of characterization, safeguarding and clean-up. 
Concerning this issue, it is important to note that the principle according to which “the 
obligation of clean-up rests with the person responsible for the pollution which authorities have the 
duty to identify and pursue (articles 242 and 244)” has been repeatedly upheld by the 
administrative court1. 

 
In that regard, the case law of the Italian Council of State2 has made clear that, in accordance 
with article 242, paragraph 1, and article 244, paragraph 2 of the legislative decree n°. 
152/2006, when potential pollution of a site is detected, the public administration can impose 
characterization, emergency or definite safeguarding, clean-up and environmental 
rehabilitation measures only to the polluter i.e. the subject that has caused the 
contamination, entirely or in part, through his/her behaviour, whether acts or omissions, 
with a causal connection to the pollution. 

 
On this point the plenary assembly of the Italian Council of State has ruled that: 

 
a) according to article 245, paragraph 2, legislative decree n° 152/2006, the owner must  

only adopt “prevention measures” as  per  article  
. 240, paragraph 1, letter l), legislative decree n° 152/2006; 

b) the interventions of reparation, safeguarding, clean-up and rehabilitation must be 
imposed only to the polluter i.e. the person to whom the pollution is attributable, at least 
from an objective standpoint (article 244, paragraph 2, legislative decree 152/2006); 

 
 

1 See Council of State, section VI, 18/4/2011, n° 2376; Council of State, section VI, 09/01/2013, n° 5. 
2 See Council of State, section. V, 30/07/2015, n° 3756; Council of State, section VI, 05/10/2016, n° 4119. 
3 See ordinance n° 21 of 25/9/2013. 



c) if the polluter cannot be identified or fails to implement any remediation measures the 
latter will be carried out by the competent administration authority (article 244, 
paragraph 4, legislative decree n° 152/2006); 

d) the competent authority can require the owner to reimburse the costs relating to those 
measures on the base of a justified decision (justifying the impossibility to establish the 
identity of the polluter and therefore the impossibility to undertake actions for 
compensation against that subject) but only within the limits of the market value of the 
land, determined after the implementation of those measures (article 253, paragraph 4, 
legislative decree 152/2006); 

e) to guarantee the above, the site is subject to real obligation and special lien (art. 253, 
paragraph 2, legislative decree. 152/2006). 

 
The identification of the polluter is therefore an essential principle of the legislation as 
provided by legislative decree n° 22/1997 and by ministerial decree n° 471/1999 avoiding 
that the innocent landowner and the public administration are negatively affected and that 
the latter would not be able to exercise a liability claim. Likewise, all the environmental 
damages, that cannot be remedied by decontamination and are subject to specific actions 
for damages in accordance with article 311 of legislative decree n° 152/2006, would result 
unprotected. 
The Court of Justice of the European Union4 has also ruled on this subject and, interpreting 
the principles of the Directive 2004/35/EC 
- it has clarified that when there is no causal link between the activity of the operator and 

the damage suffered, the owner cannot be considered liable in accordance with the 
Directive;  

- it has upheld the full legitimacy and applicability of the current regulations (as outlined 
above), which provide that, in case of confirmed contamination of a site or impossibility 
to identify the polluter or to obtain from him remedial measures, it is not possible to 
impose such measures to the innocent landowner. At the most, there could be a financial 
liability limited to the value of the land and due following the decontamination 
measures.  

The conclusions reached (also) by the Court of Justice of the European Union make the 
“polluter pays’” principle tangible and effective (article. 191, § 2, T.F.U.E.). 
However, the case law of the administrative court of Veneto region (TAR) does not have the 
same harmonised approach as described above. 

 
4 See: CGUE, judgement of 04/03/2015, C-534/15, Ministry of Environment and for the protection of land and sea Vs. 
Fipa Group srl and CGUE, ordinance of 06/10/2015, C-156/14, Tamoil Italia SpA Vs Ministry of Environment and 
for the protection of land and sea 



According to a first ruling, where a sort of responsibility of the innocent landowner deriving 
from mere contact with the public administration is assumed, a clean-up obligation is 
imposed on the innocent landowner following a voluntary decision of the subject (the so-
called clean-up contractual obligation). 
It is worth remembering that in the case analysed by the TAR of Veneto: 
- the appellant company was imposed the obligation of supplying the characterization 

plan and implementing it, carrying out emergency safeguarding as well as clean-up 
measures within very strict deadlines. The statement of the sentence according to which 
no obligation was imposed by the public administration to the innocent landowner is 
therefore questionable; 

- even when it thought it would open itself to the imposed obligations, the appellant 
company did fulfil those obligations subject to appeal (which was then suggested) 
aiming at confirming the absence of liability of the appellant of the alleged pollution on 
the one hand and at identifying the actual polluters on the other also through an accurate 
investigation as provided by articles 242 and 244 of legislative decree n° 152/2006. 

However, according to the administrative court of Veneto, as the public administration did 
not initially impose any clean-up obligation on the appellant company which took any 
reasonable efforts to supply to the public administration (with all the reserves of appeal 
formally expressed) the clean-up projects, which in this this specific case is the clean-up 
obligation, and in accordance with article 245 of legislative decree n°. 152/2006 which gives 
the subjects the option of carrying out the clean-up measures6 , the identification of liability 
of the pollution would not be necessary as it is considered to have been assumed voluntarily 
by the appellant company. According to a different ruling that we could consider 
intermediate, even though the obligation of clean-up imposed by the public administration 
to the owner of the land is considered legitimate without having previously ascertained 
his/her liability, other obligations concerning characterization and emergency safeguarding 
measures could also be imposed on the innocent landowner”8. 

 
5 Administrative court of Veneto, (TAR), section III, 11/05/2017, n° 468. 
6 In accordance with article 245, paragraph 2, last period of legislative decree n° 152/2006 the clean-up of 
contaminated sites could follow the voluntary initiative of the affected subjects. This rule establishes in 
particular that “The owner or another affected party has the option to carry out all necessary clean-up operations”. 
7 Administrative court of Veneto, (TAR), section III, 04/01/2018, n° 20. 
8 Please note that in accordance with article 240, letter m) of legislative decree n° 152/2006 an “emergency 
safeguarding measure” is any measure carried out immediately or in the short term in the emergency circumstances 
described in letter t) in case of sudden contamination of any kind and aimed at blocking the spreading. 



This is because according to the administrative court of Veneto: “the safeguarding of the site 
is a prevention measure9 and it is therefore part of the precautions that together with the actual 
precautionary principle and the principle of preventive action lie with the owner and responsible of 
the site and not having any disciplinary or restoration aims they do not require the assessment of 
fault or blame10”. 

It should finally be noted that, far from assimilating the “emergency safeguarding measures” 
to the “prevention measures”, the administrative court of Veneto has recently reached a 
different conclusion11 and declared that: 

- from a plain reading of the articles 240, letters i), m) and n), 242 and 245, paragraph 
2, of legislative decree n° 152/2006, considering the “polluter pays’ principle” stated 
by article 191, paragraph. 2, of TFUE and upheld by article 239, paragraph 1, of 
legislative decree n° 152/2006, in accordance with the above-mentioned article 242, 
only the subject responsible for the pollution must carry out (besides the prevention 
measures whose definition is contained in article 240) the emergency safeguarding and 
clean-up measures as well;  

- in accordance with paragraph 2 of article 245, the owner, who is not responsible for 
the pollution, must inform the relevant regional, provincial and local authorities and 
implement “prevention measures” only which do not include “emergency 
safeguarding” and clean-up measures (which lie in both cases to the actual polluter);  

 
 

of pollution sources, avoiding its contact with other sources of sites and removing them until further operative and 
permanent clean-up and safeguarding measures are implemented”. 
9 Article 245, paragraph 2 of legislative decree n° 152/2006 (according to which “if the threshold concentration of 
contamination (CSC) is exceeded the landowner or site manager must inform immediately the relevant regional, 
provincial and local authorities and implement preventive measures according to the standard procedure stated in 
article 242”) imposes both on the innocent landowner and the manager of the site a double obligation: on the 
hand he must report the event and on the other he must adopt “preventive measures”. 
This obligation occurs only in specific circumstances pursuant to law.  
In this respect, article 240, paragraph 1, letter i), of legislative decree n° 152/2006 is crucial and defines 
“prevention measures” as “all the initiatives adopted to stop an event, act or omission which creates an imminent 
threat to human health or the environment, intended as a likely risk that damages to human health or to the environment 
can occur in the near future, in order to prevent or to minimize such threat”. 
The obligation of adopting “prevention measures” by the innocent landowner requires the presence and the 
tangible demonstrability of an “imminent threat” of damage which has not occurred yet and of the 
need/possibility to adopt “urgent” measures aimed at preventing and minimizing such threat.  
These are circumstances that need to be ascertained by suitable technical examination which rarely exist in 
cases of “historic” or “static” contamination.” 
10 Regarding the assimilation of the safeguarding measures to the preventive measures, besides the above-
mentioned judgement of the administration court of Veneto n° 20 of 04/01/2018, see also Council of State, 
section V, 08/03/2017, n°1089; Council of State, section V, 14/04/2016, n° 1509, Administrative court of Veneto, 
Section. III, 13/11/2017, n° 993. 
11 Administrative court of Veneto, section III, 22/03/2018, n° 333. 



- this also applies to the “operative safeguarding measures” as well whose definition 
can be found in letter n) of article 240); such measures do not affect the appellant 
companies (not responsible of the pollution) considering that, as declared by the 
companies themselves and not disputed by the public administration that joined the 
proceedings, the area affected is still unused and it is therefore impossible to impose 
operative safeguarding measures concerning sites “in operation”  

In the last case examined by the administration court of Veneto, the fact that the appellant 
companies had voluntarily produced (without having to) the characterization plan of 
groundwaters, the clean-up project of soils and waters was considered an irrelevant factor 
which did not change the content of the single obligations of the polluter. 
Indeed, in my view and in line with the opinion expressed by the administration court of 
Veneto, the voluntary adoption of remedial measures by the innocent landowner is just an 
option that if exercised does not invalidate the obligation of the competent administration 
to search for the actual polluter and impose on him/her such interventions.  

 
This concept is the foundation of the rationale of articles 250 and 253 of legislative decree n° 
152/2006, which always impose the costs of clean-up operations to the polluter according to 
the “polluter pays’ principle”. 
The administrative case law commented on this subject too and declared that “The voluntary 
initiative of the land owner, also in accordance with article 245 of the legislative decree n° 152, does 
not affect the obligation of the public administration to carry out all necessary activities aimed at 
identifying the polluter as required by law. This is a guarantee for both the public interests underlying 
the “polluter pays’ principle” and the innocent landowner who bears the costs of remediation 
measures, directly or indirectly12.  
It is therefore clear that in such a varied and complex case law not only does the innocent 
landowner suffer repercussions but also the legal certainty is undermined because even in 
similar cases (if not equal), it could be “substantially impossible to establish a conduct if a judge 
is called upon to rule on that13”.  

 

Attorney Federica Ostan 
 
 
 
 

12 Administrative court of Lombardy, section IV, 15/4/2015, n° 940. See also Administrative court of Veneto, 
section. III, 28/3/2017, n° 313. 
13 G. FIORIGLIO, Trasformazioni del Diritto: alla ricerca di nuovi equilibri nell’esperienza giuridica contemporanea, G. 
Giappichelli Editore, Torino, 2017 page. 186. 


